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· The Lock Haven University field hockey coach filed a suit in U.S. District Court in central Pennsylvania, claiming her civil rights were violated, because she was paid $15,000 less than her male counterparts.  
· A U.S. District Judge in western Pennsylvania ordered Slippery Rock University to reinstate its women’s swimming and water polo teams because the decision to drop them violated Title IX Guidelines.  

· A former women’s volleyball coach for Fresno State in California was awarded a stunning $5.85 million dollars by a California jury in her sex discrimination lawsuit.  


These cases and many others have been indicative of a new trend on the playing fields of Title IX and college sports.  They may be the harbinger of the need to change Title IX, which has been described by Ralph Nader as “one of the most important and successful civil rights laws in U.S. history.”
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For instance, at the 25th anniversary of Title IX in 1997, the number of women enrolled in advanced degree programs had dramatically increased.  As an example the number of women in medical schools had increased from 9 to 41%.  The increases were similar in dental, law, business, and engineering schools.  Today, the average undergraduate enrollment for women in colleges throughout the country is nearly 57%.  This enormous increase has also been very evident regarding the number of girls and women on the playing fields.  Female athletic participation has increased by 904% in high schools and 456% in colleges, since the enactment of Title IX in 1972.  Today, approximately three million girls participate in sports in high school and nearly 200,000 in college.  

However, along with the good come the bad and the ugly.  In a recent study, the Women’s Sports Foundation found that “Women have 1.3 million fewer high school sports opportunities and more than 56,000 fewer college sports opportunities than men.  They also receive $148 million less in athletic scholarship funds each year.
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Additionally, in their 2006 study, the Women’s Law Project of Pennsylvania concluded that, “Pennsylvania colleges and universities are failing to provide opportunities for female athletes in proportion to women’s enrollment.”
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The General Accounting Office also examined the lower participation rate of women in its recent study on “Intercollegiate Athletics.”
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  The controversy regarding women and sports not only continues, but has actually been increasing in recent years.  

Erik Brody in an article in USA TODAY so eloquently made the point, “Culture wars still rage over it … Women are more accepted as doctors and lawyers than as pitchers and point guards.”
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A major part of the problem is found in the test used by the U. S. Department of Education’s Office of Civil Rights (DOE-OCR) to determine if schools are in compliance with Title IX.  The OCR devised a three-part test, which was upheld by the U. S. Supreme Court in Cohen v Brown (1996), to determine if a school is in compliance with Title IX.  A school is considered to be in compliance if it meets any one of these requirements:  
· the percentage of male and female athletes is proportionate to the percentage of male and female students

· the school has a history of and shows continuing efforts toward expanding opportunities for the underrepresented sex

· the school is fully accommodating the interests of the underrepresented sex


This new era in women’s sports appears to be an attempt to move beyond the proportionality requirements of the Title IX three-part test.  In their 2007 study, the Women’s Sports Foundation (WSF) concluded that many don’t want women’s sports to have “equal funding, equal access to the best playing fields, equivalent equipment, equal locker room facilities, or equal chances to play in the prime-time seasons and time slots!”
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This new era is calling for equity and fairness in the allocation of resources for school sports.  In addition to funding, other factors that should be considered include uniforms, scheduling of practices and games, and practice sites.  

In the aforementioned Fresno State case, the jury awarded the plaintiff, former women’s volleyball coach, Lindy Vivas, $5.85 million.  This was actually $1.75 million more than the $4.1 million she requested.  A major complaint of Coach Vivas was that she did not have her contract renewed because she advocated for equal treatment of female athletes and access to facilities on campus.  The award was later reduced to $4.5 million.  

It should be noted that Fresno State had drafted a corrective action plan in response to a DOE-OCR investigation that found Fresno State out of compliance with Title IX in the early 1990s.  Additionally, as Fresno State contended, “ ... according to a recent report by the Women’s Sports Foundation, it ranks high in matching the proportionality of female athletes to female students.”
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However, Diane Milutinovich, a former associate athletic director, made the point that “the University still lags behind others in its treatment of female athletes.”
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My studies actually confirm both of these points.  As shown in my “The Gender Equity Scorecard V,” the Bulldogs of Fresno State actually ranked 16th in the country on the proportionality test with a score of +0.54.  The Bulldogs were one of only 18 colleges among the 115 Division 1-A colleges in my study for the ’05-’06 academic/athletic year to finish with a positive score—meaning the percentage of female athletes was proportionately higher than the percentage of female students.  

Additionally, Fresno State scored better than the Western Athletic Conference (WAC) average of –4.48, which was the second highest ranked conference.  The Bulldogs also scored significantly better than the national average, which was –7.29.  On the proportionality test, the Bulldogs finished second in the WAC behind only the Nevada Wolf Pack.  It should be noted that the Wolf Pack were the national champions on the Gender Equity Scorecards III and IV, covering the ’03-’04 and ’04-’05 academic/athletic years.  Nevada finished second for the ’05-’06 season behind the North Texas Mean Green.  

Interestingly, Fresno State has also demonstrated a consistent pattern of improvement over the past four years on the proportionality standard.  The Bulldogs have improved from –8.86 in ’02-’03 to +0.54 in ’05-’06.  See the following chart.  
        FRESNO STATE’S SCORES ON PROPORTIONALITY

YEAR 


     SCORE +–0.0
’05-’06



+0.54

’04-’05



+0.23

’03-’04



–3.00

’02-’03



–8.86

It almost begs the question, if Fresno State scores so high on the proportionality score—higher than 99 other Division 1-A colleges—how could the Bulldogs not be in compliance and lose a Title IX lawsuit?  

The answer may be found in the fact that Fresno State ranked only 62nd in the country with a grade of C– and a score of –37.32 on “The Gender Equity Scorecard V.”  Note:  “The Gender Equity Scorecard V” and my other articles and studies on women’s sports and gender equity may be viewed at http://www2.yk.psu.edu/~clk8/articles.  It must be recognized that the scorecard goes beyond the current Title IX criteria.  It evaluates the colleges’ commitments to gender equity by also examining the four financial criteria of scholarship money, operating expenses, coaches’ salaries, and recruiting expenses.  It is based on the simple but all-important principle, as best enunciated in the movie Jerry Maguire, “Show me the money.”  It simply defies common sense to claim that any college is adequately and legally supporting women’s sports if the college is not providing sufficient financial support for the women’s athletic programs.  The best way to determine this support is by including various financial indicators into the Title IX compliance equation.  


It should be noted that in my proposal the participation factor has not been eliminated, but it is now one of five criteria to determine compliance with Title IX.  The scorecard is based on the criteria utilized by The Chronicle of Higher Education in its study on “gender equity” in 2007.
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  All of the statistics in The Gender Equity Scorecard V were obtained from the Chronicle’s study, according to data submitted to the U.S. Department of Education, as required by the Equity in Athletics Disclosure Act (EADA) of 1994.  

One of the major problems with the proportionality criteria, which is used as a “safe haven” of compliance by many schools, is that it does not accurately or fairly measure the full extent of a college’s compliance with the spirit of Title IX.  

The Independent Women’s Forum (IWF) took issue with the report card issued by the Women’s Sports Foundation, because of their over-reliance on the proportionality criteria.  The IWF stated that, even though the WSF claims that all three compliance criteria are options.  The IWF claimed, “But what is the only method used to assign schools a grade … Proportionality, of course!”
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For instance, of the 18 colleges in my study that had a positive compliance score on proportionality, eight of the eighteen colleges actually had scores of C or lower on “The Gender Equity Scorecard V.”  Additionally, four of the colleges received an F grade.  These colleges were, in descending order:  Cincinnati Bearcats, Clemson Tigers, West Virginia Mountaineers, and Oklahoma State Cowboys.  The exact score, grade, and rank of these four colleges is contained in the following chart:  

COLLEGE

SCORE
GRADE
RANK FROM 1-115
Cincinnati

–51.56

      F


        99

Clemson

–54.78

      F


      104

West Virginia

–60.05

      F–


      108
Oklahoma State
–69.32

      F–


      114
(Note:  Grades of F– were given to schools that finished with a score below –60.0.)

The other four colleges were the Kansas Jayhawks, Fresno State Bulldogs, Southern California Trojans, and the Georgia Tech Yellow Jackets.  Their exact score, grade, and rank is contained in the following chart:  

COLLEGE
SCORE
GRADE
RANK FROM 1-115
Kansas


–33.30

      C


        50

Fresno State

–37.32

      C–


        62

Southern California
–45.66

      D


        89


Georgia Tech

–49.09

      D–


        96


Five of the 18 colleges received an A grade.  North Texas and Nevada had an A+.  The Oregon State Beavers, Utah Utes, and Toledo Rockets received an A–.  The San Diego State Aztecs received a B+ and the Purdue Boilermakers, Central Florida Knights, Miami Hurricanes, and the Minnesota Golden Gophers received Bs on the Scorecard.  

This wide range of scores should raise serious concerns in the use of the proportionality standard as a fair and accurate measure of compliance with Title IX.  

It also should raise the question:  If Fresno State with a high score on the proportionality criteria and a score of –37.32, a grade of C–, and a national ranking of 62 of 115 colleges on “The Gender Equity Scorecard,” can lose a Title IX lawsuit, then what about the other 56 colleges that scored lower than Fresno State?  This question particularly applies to the eight colleges with a grade of F and the 11 colleges with a grade of F–.  


It must be emphasized that a college can have a high score on the participation criteria and still drastically short change its women athletes on the economic related items of operating expenses, coaches/ salaries, number of coaches, recruiting expenses, travel and hotels, etc.  


There are also several examples of gross inequities at the other end of the spectrum in reliance on the proportionality criteria.  There were 65 colleges with a score of –5.0 or lower on proportionality; however, 20 of these schools actually had scores of C+ and higher on “The Gender Equity Scorecard.”  

The most flagrant examples involve the Eastern Michigan Eagles, the Kent State Golden Flashes, and the Ohio University Bobcats of the Mid-American Conference.  The Eagles actually ranked 108 of 115 colleges on the proportionality scale with a score of 

–20.76; only seven schools had a worse compliance rate.  Nevertheless, the Eagles ranked 6th in the country with a grade of A– and an overall score of –15.02 on “The Gender Equity Scorecard V.”

Similarly, the Golden Flashes ranked 106th in the country with a proportionality score of –18.42.  Yet when the broader gender equity factors of scholarships, coaches’ salaries, operating expenses, and recruiting budget were also considered with proportionality; Kent State received a grade of B+, a rank of 12th in the nation—
narrowly missing the Top ten by only –0.80 with a score of –22.0.  

Likewise, the Bobcats of Ohio received a B grade on the Scorecard and ranked 17th in the country with a score of –23.29.  However, on the proportionality score alone, Ohio received a –10.27 score and a rank of 87th in the country.  


Of the other 17 schools with a grade of C+ and higher on the Scorecard, yet below –5.0 on proportionality, 11 received a B or B– grade and six received a C+.


The state of California may already be moving beyond Title IX and establishing a new frontier for determining compliance with Title IX.  State Senator Dean Florez (D-Fresno), the Chair of the newly created Senate Select Committee on Gender Discrimination and Title IX Implementation, recommends stricter gender equity standards.  Under his plan, California Title IX, “all public colleges in California should undergo an annual certification process, based upon state-mandated guidelines covering men’s and women’s athletic participation, budgets, and scholarships … any colleges that failed to meet those guidelines would have percentages of their athletic funds revoked.”
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If this bill is to become law in California, the latter part is vitally important.  The law simply cannot be a toothless tiger.  The lack of enforcement has been one of the major problems with the current Title IX regulations.  This has been a major complaint since early 2005.  Donna Lopiano, a former Athletic Director at Texas and formerly the Executive Director of the Women’s Sports Foundation, wrote in 2002, “The Office of Civil Rights hasn’t done a good job, but there have been a number of lawsuits and a number of media articles that have put pressure on schools to make progress.  But progress has been slow and steady.”
[image: image12.wmf]12



Ralph Nader reiterated the same point, “Title IX has never been adequately enforced … The Office of Civil Rights has never initiated a single proceeding to remove federal funds from … any college that fails to comply.”
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It should also be noted that in October, 2007, Fresno State settled a sex discrimination lawsuit for $3.5 million brought by the former associate athletic director, Diane Milutinovich.  In the settlement the university admitted no wrongdoing.  

In December, Stacy Johnson-Klein, a former women’s basketball coach, who had been fired in 2005 was awarded $19.1 million by a state jury in a sex discrimination lawsuit against Fresno State.  Additionally, Maggie Wright, the current softball coach, has also filed a complaint with the OCR accusing the college of retaliating against her for advocating equal treatment of female athletes.  


A definite trend appears to be emerging through the courts and the California state legislature.  This trend is a movement beyond Title IX with emphasis on equal opportunities to participate toward equal treatment for female athletes.  

This was the essence of the U.S. District Court’s ruling in the Slippery Rock case.  The judge ruled that, “The defendants have failed to give their female athletes equal treatment in coaching and training, equipment and supplies, publicity, promotion materials and events, playing fields, locker rooms, and other facilities.”
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It should also be emphasized that in my 2005 study, “Title IX and College Sports in Pennsylvania,”
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 Slippery Rock ranked 3rd in the West Division of the Pennsylvania State Athletic Conference (PSAC).  This again begs the obvious question, “If The Rock of Slippery Rock ‘have failed’ to give their female athletes equal treatment, then what about the schools that finished below The Rock?”  


One of the schools that finished below Slippery Rock was Lock Haven, who finished 4th in the PSAC West.  Ironically, Lock Haven actually ranked 1st in the PSAC West regarding gender equity among coaches salaries.  Remember, this article began with the information that a civil suit had been filed against Lock Haven by a coach who claimed she was paid less than her male counterparts.  This also begs the question, “If Lock Haven is liable, what about the other teams in the PSAC?”  


If colleges are going to be faced with the spectre of increased lawsuits, negative media articles, and the potential of athletic sanctions, then the colleges will soon be clamoring for reform of Title IX.  Over the past three years the American Association of University Women has noted an increasing number of lawsuits by coaches referred to its legal-advocacy fund.  


This problem with increased litigation is underscored and compounded by the simple fact that the other two criteria in the DOE-OCR’s three-part test (history of expanding opportunities and accommodating interests) are entirely too vague.  


Deborah Yow, the Athletic Director at Maryland and a member of the Secretary’s Commission on Opportunity in Athletics, stated that “her school’s lawyers tell her to use the first test (proportionality) because the other two are too vague. 
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In discussing the diverse and opposing views of the members of the Secretary’s Commission, Joseph White wrote that there would be no problem “reaching a consensus on at least one topic:  The Department of Education must do a better job explaining Title IX guidelines to colleges and high schools.”
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It is very obvious that any law or regulation or rule that is vague and needs explanation or clarification will inevitably lead to litigation and still more litigation.  


The obvious light at the end of the tunnel in the search for gender equity is the need for the development of a new test and standards for compliance with Title IX.  This is the new frontier of gender equity.  Even the Secretary’s Commission recommended “that the government come up with ways that the schools can comply with the law beyond the three-part test.”
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It must be recognized that arguably it should not have to be the responsibility of the U.S. Education Department’s Office of Civil Rights, or the Congress, or the U.S. District Courts, or the California State Senate to initiate action.  The National Collegiate Athletic Association could and should be in the forefront of leadership on the development of new Title IX standards and criteria.  Nancy J. Latimore, the Athletic Director at Elizabethtown College, a Division III college in south-central Pennsylvania, stated, “I’ve been disappointed that through the years the NCAA hasn’t stepped up and put pressure on colleges to be in compliance with Title IX.”
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The system could work the same as the NCAA’s Academic Progress Rate (APR). The APR is a new academic point system, which requires teams to meet minimum requirements or face the potential loss of scholarship money, when academically ineligible athletes leave school.  The establishment of the APR represents a major and significant move by the NCAA to hold not just individual players, but entire college teams responsible for poor performance in the classroom.  This is merely an extension of the hammer of ineligibility policy over entire college athletic programs.  


The same policy could and should apply to gender equity.  The NCAA needs to provide the leadership and make gender equity in athletics on college campuses a reality.  


The fairest and most equitable approach to this new frontier of gender equity is to adopt the criteria of “The Gender Equity Scorecard” of participation, scholarships, operating expenses, coaches’ salaries, and recruiting expenses as the new criteria for compliance with the spirit and intent of Title IX.  


An example of how the “Scorecard” system would work is contained in the following:  


Participation is one of the three federal guidelines for a college to determine if they are providing enough participation opportunities for female athletes.  In this test the percentage of female athletes should be proportional to the percentage of women in the student body.  The score is based on how close the college reaches the optimal proportionality of 0.0.  

For instance, at my school, Penn State, women comprised 45.49% of the total undergraduates and 41.17% of all athletes in 2005-06 for a difference of –3.72.  Thus, Penn State’s score on the scorecard would be –3.72.  

For Scholarship the Education Department’s Office for Civil Rights has specified that colleges must award the same proportions of aid to female athletes as there are women participating in varsity sports.  The score is based on the “same proportion” principle, so it would be 0.0.  Penn State would score +2.99.  

For Operating Budget, a standard of 40% was established as the goal to be achieved.  This is based on the findings by The Chronicle of Higher Education that the median for operating expenses for women’s teams for 2003-04 was 38% for all Division I teams.  Penn State would score –9.03.  


For the Recruiting Budget, the 40% standard was again selected as the goal.  It should be noted that “Check It Out,” the National Women’s Law Center’s booklet about Title IX, recommends that the recruiting budget should be roughly equal to participation rates.  I would suggest that the 40% goal is more than reasonable.  The score for Penn State was –7.23.  

For Coaching Salaries, the 40% standard is again used.  In light of the extremely high expenses in Division 1-A (bowl subdivision) football, as well as the potential huge profits that can be made in both Division 1-A football with the BCS bowl games and Division 1 basketball with March Madness and the NCAA tournament, I would propose that both advocates and opponents of Title IX could accept the 40% standard as a reasonable, initial goal.  The score for Penn State was –4.80.  


Penn State’s combined scores equaled –22.39.  This gave the Nittany Lions a grade of B+ and a rank of 16th among the 115 Division 1-A schools in the study.  The Lions also were crowned Gender Equity Champions of the Big Ten for the second time in the last three years.  


For teams that don’t comply, the penalties are many and varied.  In addition to cuts in scholarships, there could also be cuts in operating expenses, number of coaches, and recruiting expenses.  Or, if the NCAA really wanted to send a message, bans on TV and postseason appearances.  

The alternative to decisive action by the colleges and the NCAA will be to leave the decisions to the District Courts, Congress, the U.S. Department of Education, or the California State Senate.  The decision should be an easy one!
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